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PROCEEDI NGS
(10: 06 a. m)

JUSTI CE STEVENS: W'l now hear argunent
In Van Orden agai nst Perry.

M. Cheneri nsky.

ORAL ARGUMENT OF ERW N CHEMERI NSKY
ON BEHALF OF PETI TI ONER

MR CHEMERI NSKY: Good norning, Justice
Stevens, and may it please the Court:

On the grounds of the Texas State Capitol,
there is one evident religious synbol that conveys a
powerful religious nmessage that there is a theistic
God and that God has dictated rules for behavior.

O course, the governnent may put
religious synbols on its property, including the Ten
Commandnents, but must do so in a way that does not
endorse religion or a particular religion, but does
not have the purpose of advancing religion, but does
not favor any particular religion.

JUSTI CE SCALIA: M. Chenerinsky, |
suppose that opening statenent suggests that you
t hi nk that Thanksgi vi ng procl amations are al so
unconstitutional, which were recommended by the very
first Congress, the sane Congress that proposed the
Fi rst Amendnent.
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MR CHEMERI NSKY: No, Your Honor, | would

JUSTI CE SCALIA: They also refer to one
God, to a theistic ruler of the universe.

MR CHEMERI NSKY: No, Your Honor, | think
t he Thanksgi vi ng procl amati ons woul d be
constitutional. | think it's anal ogous to the
| egi sl ative prayers that this Court upheld in
Chanbers v. Marsh. | think it's very different than
this Ten Commandnents nonunent.

JUSTICE SCALIA: Al right. But then you
have to narrow your opening statenent and say that
certainly the State can acknow edge t he existence of
a unitary God w thout offending the Establishment
d ause.

MR CHEMERI NSKY: Yes, Your Honor, but it
all depends on howit is done. Here the way in which
it is done is the nost powerful and profound
religious nmessage that this Court has ever consi dered
on government property. Here you have a nonunent
that proclains not only there is a God, but God has
dictated rul es of behavior for those who foll ow him
or her.

JUSTI CE KENNEDY: | don't know whet her

that's any nore profound or ultra-religious,
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super-religious than the prayer that the chaplain
gi ves every day in the House.

MR CHEMERI NSKY:  Your Honor, there is a
di fference between a prayer that a chaplain gives --
I n Chanbers v. Marsh, this Court enphasized that the
prayer by the chaplain was a nonsectarian prayer.

This is very much sectarian. This proclains that

there is a God. It proclains --
JUSTI CE KENNEDY: Well, | rmean, | haven't
read the prayer. | would be surprised if | went

through all the prayers and there was no nenti on,
direct or indirect, of the Ten Commandnents or a
coupl e of them

MR CHEMERI NSKY:  Your Honor, | would be
surpri sed because here, if you | ook at these
commandnents, it's that God has clainmed that he is
the only God, prohibiting idolatry, prohibiting
graven i mages, prohibiting taking the nane of the
Lord and God in vain. Requiring observing of the
sabbath. This is God dictating to God's follower's
rul es for behavior.

JUSTICE BREYER |Is there any other -- |
nean, you can continue if you want, but one
difference which I've witten down is you say that

the difference between this and the prayer is that
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this is nore profoundly religious. |s there any
other difference, in your opinion?

MR CHEMERI NSKY: No. | think the key
difference is --

JUSTI CE BREYER  That's the difference?
So if | happen to read these prayers in the Congress
and | cane to the conclusion that in terns of a
religious nmessage, | actually thought the prayers had
the nore religious nessage, then |I should vote
agai nst you.

MR CHEMERI NSKY: No, Your Honor. There
are, of course, other differences. As | said to
Justice Scalia earlier, with regard to | egislative
prayer in Chanbers versus Marsh, this Court said that
there was a history going back to the very first
Congress that allowed there to be those kinds of
religious invocations. Ten Comrandnents nonuments
standi ng by thensel ves, as they do here, certainly
are not of that historic origin.

JUSTICE O CONNCR  How about if they're
packaged in a nmuseum|i ke setting and there is sone
interest on the part of the State in preserving
sonet hi ng.

MR CHEMERI NSKY:  Yes, Your Honor.

JUSTICE O CONNCR And di spl ayi ng a whol e
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variety of things?

MR CHEMERI NSKY: O course, there can be
Ten Commandnents or any religious works as part of a
museum setting. This isn't a nmuseum setting, Your
Honor. Every nonunent on the Texas --

JUSTICE O CONNOR Is this a kind of a
park? Wat do we regard this space as? Wat is it?
Is it a park-1like setting?

MR CHEMERINSKY: It is a park-1like
setting. It is the acres of the State Capitol
grounds. Every nonunent on the State Capitol grounds
Is there because the State |legislature wanted to
convey a particular nessage. It is a felony in
Texas, an inpeachabl e offense to put anything on the
Capitol grounds wi thout the approval of the
| egi sl at ure.

Most of the nonunents are there to honor
war veterans. This is the only religi ous nessage
anyone on the Capitol grounds. And by itself --

JUSTICE O CONNCR Vel |, would it be all
right, in your view, if they put several others up
for different religions? Then is it going to be
okay?

MR, CHEMERI NSKY: |f the clear purpose and

nessage was to honor the diversity of religions in
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Texas, it would then be permssible. If it were a
series of displays like that frieze, the fifteen
different --

JUSTICE O CONNOR: You don't object to
t hat ?

MR CHEMERI NSKY: Quite the contrary, |
think it's a --

JUSTICE O CONNOR O the depiction on the
door of the Court?

MR CHEMERI NSKY: Quite the contrary.
This is exactly how the State may di splay the Ten
Commandnent s.

JUSTI CE SCALI A: But the prayers in
Congress doesn't do that and our Thanksgi vi ng
procl amations don't do that. They invoke a God, a
unitary God, and that's contrary to the dictates of
sone religions that believe that there are a | ot of
gods.

MR CHEMERI NSKY:  Yes, Your Honor, there

UNKNOMN SPEAKER: W don't pray to gods,
the prayers are always to God. You know, | don't see
why the one is good and the other is bad. It's no
answer to say, well, you know, the forner has been

around for along tinme. Well, it has but it suggests
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what the franmers and what our society for several
hundred years has believed the Establishnent d ause
neans.

And it does not -- it is not too sectarian
If it invokes a unitary God. Now, you're saying it
beconmes too sectarian when it invokes the Ten
Commandnent s.

MR CHEMERI NSKY: No, Your Honor. [|I'm
saying several things. As | said earlier, first,
this Court in Chanbers v. Marsh said that there was a
unique history to legislative prayers. There isn't a
simlar history here.

JUSTI CE G NSBURG M. Chenerinsky, too,
doesn't the venue count? After all, we have had the
guestion of prayer in schools, and the Court has said
that that was not all right. Prayer in the
| egi sl ature was distinguished. So it's not just
prayer anywhere that the governnent wants to have if
I s okay.

MR CHEMERI NSKY: O course, Justice
d nsburg, the venue counts. And here the venue is
very inportant. It is the corner between the Texas
State Capitol and the Texas Suprene Court.

And in that way, this nonunent standing

al one does convey the governnent's endorsenent for
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religion.

JUSTICE O CONNOR  Ckay. But if the
| egi slature itself can have its sessions opened with
a prayer, can the legislature itself want to have the
Ten Commandnents posted within the |legislative halls?

NR. CHEMERI NSKY:  Your Honor, | think
there is a very different nessage that's conveyed.

JUSTICE O CONNOR  Can it do that?

MR CHEMERI NSKY: No, Your Honor, it can't
post the Ten Commandnents by itself inits
| egi sl ative halls because that woul d then be the
gover nnent endorsing expression for support for that
nmessage.

|t cannot be, Your Honor, that just
because there is a legislative prayer, that any
rel i gi ous nessage anywhere on governnent property
woul d then be permssible. As Justice Kennedy has
said in his opinion for --

JUSTICE O CONNCR  But it's so hard to
draw that line. |If the legislature can open its own
sessions attended by the public wth a prayer, you
say it cannot, in the sane building, display the Ten
Commandnent s.

MR CHEMERI NSKY: That's right, because

t he nmessage fromthe governnment is quite different.
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The nmessage with legislative prayers, as this Court
found in Chanbers v. Marsh, is a recognition of a
| ong historical practice.

But when it cones to the Ten Commandnents,
it really is different than even a legislative
prayer. This declares not only there is a God, but
that God has proclainmed rules for behavior. The Ten
Commandnents conme from sacred texts.

As Justice Kennedy said in his opinion of
County of Allegheny, certainly a city council could
not put atop the city hall building a large Latin
cross, even if that city council begins every day
with a prayer.

|t cannot be, though, just because sone
religious nessages are aloud, |ike a prayer, that
everyt hi ng then becones perm ssi bl e.

JUSTI CE KENNEDY: Well, you know, in the
First Anendnent speech area, we're very, very strict.
A nonent's delay in publication is a constitutional
crisis. And I'mnot sure that we should carry that
over to this area, where there is this obsessive
concern with any nention of religion. That seens to
nme to show a hostility toreligion. | just don't see
a bal anced di al ogue in our cases or in these kinds of

ar gunent s.
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MR CHEMERI NSKY: Your Honor, | don't
bel i eve there shoul d be an obsessive concern wth
religion. |If the Ten Commandnents are di spl ayed as
part of an overall display of |aw givers, |ike that
frieze, it's permssible. But when you put sacred
texts sonewhere on governnent property, then the
nessage is that the governnent is endorsing --

JUSTI CE KENNEDY: This is a classic avert
your eyes. |If an atheist wal ked by, he can avert his
eyes, he can think about sonething el se.

MR CHEMERI NSKY: | don't think so, Your
Honor. This Court has said the key is that the
governnent can't endorse religion, in a way that
makes sone feel |ike insiders and sone |ike
out si ders.

| magi ne sonebody who is Muslimor Buddhi st
or Hndu --

JUSTI CE STEVENS: May | ask you this
gquestion. Supposing -- | recently read a case from
the Seventh CGrcuit on what they did in Lacrosse,
Wsconsin. And as we all know, this organization has
donat ed Ten Commandnents nonunents all over the
country. And what they did there is they sold the
parcel back to the Eagles, their nane, and put up a

sign which read, this property is not owned or
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mai ntained by the Gty of Lacrosse, nor does the city
endorse the religious expression thereon.

Now, ny question to youis, if there were
a simlar disclainmer on this nonunment, would that be
an adequate renedy, in your view?

MR CHEMERI NSKY: It would be a harder
case, but | don't think it would be an adequate
renmedy. And the reason is the city cannot put a
religious synbol standing al one on gover nnent
property just through disclainer.

That's exactly what County of All egheny
was. There the nativity scene in the courthouse had
a plaque saying it was donated by others, but that
can't excuse it because otherwise the city could put
the large Latin cross just with a disclainer.

JUSTI CE STEVENS: But if the test is
whet her the reasonabl e observer would think that the
governnent is endorsing the religious nessage,
woul dn't the disclainmer nake it clear to the
reasonabl e observer the governnent was not endorsing
t he nmessage?

MR CHEMERI NSKY: | think the disclainer
woul d nake it a harder case, but | think when you're
dealing with the ground in a Texas State Capitol and

the Texas Suprenme Court, that placenent, when you're
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dealing with the Ten Commandnents, sacred texts, |
still think that the nessage the reasonabl e observer
woul d be that this is the governnent endorsing
religion.

JUSTICE O CONNOR At sone point, woul d
the State's interest in preserving old objects
overcone the objection constitutionally?

MR CHEMERI NSKY: Yes, at sone point, it
could where it was clear to the reasonabl e observer
that it was there because it was an ol d object.

JUSTICE O CONNOR  How did this nonunent
get there? Was it in -- is it true that it was put
In as a result of pronoting a novie about the Ten
Commandnent s?

MR CHEMERI NSKY: The record is unclear as
to that. There are certainly many indications in the
popul ar press that Cecil B. DeMIle together with his
novi e, The Ten Commandnents, worked with the Friends
of Eagles to have these nonunents put around the
country.

But there is nothing in the |egislative
history that links this particular nonunment to that.

JUSTICE GNSBURG Isn't the display on
the tablets on the top before you get to the text,

before you get to, | amthe Lord, thy God. | thought
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that those were replicas of what was in the film

MR CHEMERI NSKY: | don't know that, Your
Honor. |'ve tried to find out what that text is. It
Is not in Hbrew. It is not in a script that anyone
was able to recognize. But it is inportant to notice
that if you |look at the entire nonunent, in addition
to the Ten Commandnents, there is also a Latin synbol
of Christ, there is also Jew sh Stars of David.

And as | was saying in response to Justice
Kennedy' s question, inmagine the Miuslimor the
Buddhi st who wal ks into the State Suprene Court to
have his or her case heard. That person will see
this monunment and realize it's not his or her
gover nnent .

JUSTI CE SCALIA: | thought Mislinms accept
t he Ten Comrandnents.

MR CHEMERI NSKY: No, Your Honor, the
Musl ins do not accept the sacred nature of the Ten
Commandnents, nor do H ndus, or those who believe in
many gods, nor of course, do atheists.

And for that matter, Your Honor, if a
Jew sh individual would wal k by this Ten
Commandnents, and see that the first comandnent
isn't the Jew sh version, | amthe Lord, thy Cod,

t ook you out of Egypt, out of slavery, would realize
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it's not his or her governnent either.

JUSTI CE SCALI A:  You know, | think
probably 90 percent of the American people believe in
the Ten Commandnents, and |'l|l bet you that 85
percent of themcouldn't tell you what the ten are.

(Laughter.)

JUSTI CE SCALI A: And when sonebody goes by

that nonunment, | don't think they're studying each
one of the commandnents. |It's a synbol of the fact
t hat government comes -- derives its authority from

GCod. And that is, it seens to ne, an appropriate
synbol to be on State grounds.

MR CHEMERI NSKY: | disagree, Your Honor.
For the State to put that synmbol between its State
Capitol and the State Suprene Court is to convey a
profound religious nmessage. |If you're just saying,
now, this isn't there for its secular reason. |If
soneone were to read this nonunent, one sees that it
enphasi zes its religious content.

JUSTI CE SCALIA: 1t is a profound
religious nessage, but it's a profound religious
nessage believed in by the vast majority of the
Aneri can people, just as belief in nonotheismis
shared by a vast majority of the American peopl e.

And our traditions show that there is
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not hing wong with the governnent reflecting that. |
nean, we're a tolerant society religiously, but just
as the mgjority has to be tolerant of mnority views
in matters of religion, it seens to nme the mnority
has to be tolerant of the majority's ability to
express its belief that government cones from God,
which is what this is about.

As Justice Kennedy said, turn your eyes

away if it's such a big deal to you.

MR CHEMERI NSKY: | disagree, Your Honor.
Because this Court has said that above all, the
governnent can't nake sone feel like they're insiders

and sone |ike outsiders. Even if they're the
majority religion --

JUSTI CE KENNEDY: Wl |, suppose a
non- Chri stian, say a Muslim cones before a judge who
has very strong Christian beliefs, a very religious
person. Does he feel like an outsider? And to
require that we pretend that there is no religious
notivation, no deep religious conviction on the part
of many of our public officials seens to ne to be a
hostility toward religion.

MR CHEMERI NSKY: No, Your Honor. | nagine
that judge put the Ten Commandnents right above his

or her bench. That woul d nake sone i ndivi dual s feel
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| i ke outsiders. O course, many judges have
religious beliefs, but they can't have the religious
bel i ef s above them

And Your Honor, that's not hostility to
religion. As this Court said in County of Allegheny,
excluding religious synbols |ike the nativity scene,
when di splayed by itself, is not hostility to
religion.

Last year in Locke v. Davie, this Court
said that to deny funding through the State of
Washi ngton for schol arshi ps was not hostility to
religion. Enforcing the Establishnent O ause is not
about hostility to religion. It is about nmaking sure
that every person who wal ks into that courtroom can
feel that it's his or her governnment.

JUSTI CE BREYER  That's an inportant point
to ne, but | don't see any way to get there in these
difficult cases without nmaking a practical judgnment
about whether that's really so.

And the reason | say that, | start with
Gol dberg's opinion with Harlan in Schenpp. And |
know there are a ot of others, but I don't knowif
we've found a satisfactory test. And the point that
t hey make is the governnent shoul d be noninvol ved

wth the religious, and it can't favor one over the
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ot her .

But at the sane tine, we are a religious
nati on, where nost people do believe in God and nost
of our institutions flowfromthe religious nature of
our people. The Gty on the HIIl, proclaimliberty
t hroughout the land. Al of those are religious.

So how can the governnent, w thout what
they call the pervasive and brooding conmtnent to
secul ari sm which they think would be wong, becone
necessarily invol ved because of our traditions, but
not go too far?

Now, | cone to the conclusion very
tentatively, there is no way to do it other than | ook
at the divisive quality of the individual display
case by case. And when | do that, | don't find nuch
di vi si veness here.

Now, |'m exposing the whol e thing not
because |' maccepting it, but I would |ove to hear
what you t hi nk.

MR CHEMERI NSKY:  Yes, Your Honor, | think
that the test that this Court has formul ated do draw
those lines. Wth regard to your point about
di vi si veness, the Ten Commandnents i s enornously
divisive right now | don't think we can ignore the

social reality.
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The chief justice of the Al abama Suprene
Court resigned, there are crowds outside today. |
got hate nessages this week, not because people care
about the Ten Commandnents as a secul ar docunent, but
peopl e care about the Ten Commandnents because it's a
prof ound rel i gi ous nessage.

And many want that religious nessage on
governnent property. And |'m saying the governnent
can put the Ten Commandnents there as part of an
overal | display of |aw givers, because, Justice
O Connor, it's an overall display about diversity of
religion.

But when the Ten Commandnents sits by
itself it is, to use your word right now, enornously
divisive. And that's why, fromthat criteria, it
does violate the Establishnment { ause.

JUSTI CE SCALI A What about the opening of
this Court's session today, in a nmanner that has been
used since John Marshall, is that divisive because
there are a | ot of people who don't believe in God.

MR CHEMERI NSKY: Because You Honor, |
think that you have to distingui sh between m ni nmal
religious content and nmaxi numreligi ous content.

JUSTI CE G NSBURG M. Chenerinsky, on

t hat point, how nmuch of the Ten Commandnents -- |
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nmean, once we get to thou shalt not kill or nurder,
then there are tenets to govern a society, but how
much are strictly about the obligation that nan owes
to God?

MR CHEMERI NSKY: The first of the two
tablets, the first five commandnents, Your Honor, and
of course religions belief this was witten in God's
own hand and given to Mbses. |It's believed that the
first five commandnents that you were referring to
are God's prescriptions for religious behavior.

The latter five, the others that you're
referring to, were God's commands for secul ar
behavior. Al of these are God's commands to God's
people. And that's what nakes a difference than the
mnimal religious content of God save this Honorabl e
Court that Justice Scalia was referring to.

The core of Texas's argunent seens to be
that it's there for secul ar purposes. But of course,
i f one | ooks at this nonunent, one sees that it's
enphasi zing the religious content and there is
not hing that would | end the reasonabl e observer to
see the secul ar content.

It says in large letters, | amthe Lord,

t hy Cod.
JUSTI CE G NSBURG Wl |, suppose, M.
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Chenerinsky, it was |ike Mbses on that frieze where
there are commandnents showi ng, but there are only
the sixth through tenth comandnent. Wuld that be
all right?

MR CHEMERI NSKY:  Your Honor, if it was
Moses on that frieze together with fourteen ot her
synbol s, absol utely okay, because it would clear to
t he reasonabl e observer --

JUSTICE G NSBURG But if we just had the
Moses with the tablet that has the instructions for
how people will conduct thenselves in a civilized
soci ety versus wor shi ppi ng.

MR CHEMERI NSKY: | think that would still
be unconstitutional between the Texas State Capitol
and the Texas Suprene Court because it would still be
the State of Texas expressing the nessage that there
Is a God and that God has dictated these rules for
behavi or.

JUSTI CE SQUTER  Ckay, what if you go one
step further and there was sinply a tablet w thout
any enbel | i shnent about source saying, you know, thou
shalt not kill, thou shalt not covet, et cetera,
basically just the last five commandnents, pure and
sinmple. Wuld you have any objection on

Est abl i shnent O ause grounds?
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MR CHEMERINSKY: |f the tablets were by
t hensel ves in that way, between the Texas Suprene
Court and the Texas State Capitol, it would be a
harder case, but | believe it would still be
unconstituti onal because those tablets do convey a
nessage that God --

JUSTICE SQUTER  No, |'mjust talking

about when I -- | don't knowif | used the word
tablet. |'mjust tal king about a piece of stone or a
poster that says thou shalt not kill, thou shalt not

covet, thou shalt not bear false witness, et cetera.

Wul d there be any Establishnent O ause
obj ection sinply because that does not say so, those
were quotations fromthe | ast six conmandnents.

MR CHEMERI NSKY: No, Your Honor. If all
It said was thou shalt not kill and thou shalt not
steal, | don't think that that woul d be a probl em
because those are a reflection of |aw.

JUSTI CE SCALIA: Wo are you kidding? |
nmean, everybody knows that cones fromthe Ten
Commandnents. And what that nessage says is that
t hese conmands that are engraved on the human heart
cone fromGod. Wiy put it that way? You know,

I nstead of that, just quote the State statute against

murder. That's not what they're doing.
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They' re sayi ng these basic principles of
human behavi or that we're governed by cone from God.
And that nessage woul d be conveyed so | ong as you use
the termnol ogy of the Ten Commandnents. That's what
t he Ten Commandnents stand for.

MR CHEMERI NSKY: But Your Honor, this
Court has enphasi zed that content and context natter
enornously. And what I'mtrying to dois to
di stinguish the situation where in Texas, it was
clearly tablets with the words, | amthe Lord, thy
CGod, with five commandnents for religious behavior
and five for secul ar behavior.

From Justice Souter's question, there are
five others and especially those that are refl ected
in State law, like thou shalt not kill and thou shalt
not steal. | think that the nessage is different
there. It is the words, | amthe Lord, thy Cod.

JUSTI CE KENNEDY: | think you're telling
us the State cannot accommodate religion. The only
way they can do it is to put the Ten Conmmandnents up
and insist that it's always secular, whether it's
predomnantly for a secular purpose. It seens to ne
that's hypocritical and it's asking religious people
to surrender their beliefs and that is not

acconmmodat i on.

Page 24

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o b~ W N B

N D N NDDNDDN PR PR, R
ga A W N P O © 0 N O o1 A W N~ O

MR CHEMERI NSKY: No, Your Honor. | do
think that it degrades religion to have to have the
Ten Commandnents defended for their secul ar purpose.
| do think, though, that what's required of the
governnent, when it puts religious synbols on
governnent property, is to not be endorsing religion.
That's why a nativity scene by itself in the County
of Al |l egheny case was unconstitutional.

On the other hand, that's why the nativity
scene as part of a unified display in Lynch v.
Donnel ly was permssible. That's why, if the Ten
Commandnents are part of an overall display like this
frieze, it's permssible. As part of an overall
di spl ay about religious tolerance, and that's what
t he reasonabl e observer would see, it is permssible.

But where it is the Ten Commandnent s
t hensel ves, placed as they are here, then it really
I s about the government endorsing religion, then it
I s the purpose of advancing religion and then it does
violate the Establishnment d ause.

JUSTI CE KENNEDY: So the word accommodat e
shoul d not be within our jurisprudence?

MR CHEMERI NSKY: Accommodat e shoul d very
much be in the jurisprudence. And any tinme there is

a Free Exercise dause claim then there has to be
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careful attention to accommodating religion. But
there is no Free Exercise ause claimin this case,
Your Honor, so this isn't a case about acconmodati ng
anybody's religious beliefs. This is about the State
expressi ng support for religion wth sacred and
solemn religious texts on governnent property. And
ny positionis --

JUSTI CE SCALIA: Can the State express its
support for religion generally?

MR CHEMERI NSKY: Your Honor, it
all depends --

JUSTI CE SCALI A:  Suppose it didn't have
the Ten Commandnents, it just had a big thing that
says religion is good. It said religionis the
foundation of our institutions. Suppose there were
sonething like that. Wuld that be bad?

MR CHEMERINSKY: | don't think that would
be a problem under the Establishnent O ause because
it's mniml --

JUSTI CE SCALIA® But there are atheists
who di sagree with that intensely.

MR CHEMERI NSKY: But Your Honor, |'m not
arguing for a heckler's veto by atheists. Wat | am
saying is that when the governnent puts sacred and

solemn texts taken directly fromthe Bible at the
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core of its State governnent, it has to then do
sonet hing to convey the nessage that it's not there
for religious purposes, that it's there for secul ar
pur poses.

JUSTI CE SCALIA: Doesn't it nmatter whether
that text has acquired an independent nmeaning of its
own? As | say, | don't think nost people know what
the text of the Ten Commandnents are, but they do
know that it stands for the fact that our |laws are
derived fromGod. That's what it stands for. Wy
isn't that synbolismsufficient to enable the State
of Texas to use it?

MR CHEMERI NSKY: The Ten Commandnents
nonunent by itself conveys the nessage that the Ten
Commandnents are the source of law and it's that
nessage the State can't convey. May | save the rest
of the tinme for rebuttal ?

JUSTI CE STEVENS. Yes, you nmay save your
time.

MR CHEMERI NSKY: Thank you.

JUSTI CE STEVENS: Ceneral Abbott, we'll
hear for you, please.

ORAL ARGUMENT BY CENERAL GREG ABBOTT
ON BEHALF OF RESPONDENTS
GEN. ABBOTT: Justice Stevens, and may it
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pl ease the Court:

Every court that has reviewed the specific
facts of this case has agreed that the Texas nonunent
I's constitutional under this Court's well settled
precedents in Lynch and Al |l egheny. This Court should
agree that the Texas nonunment should not be torn down
fromits historical place for three reasons.

First, the Ten Commandnents i s an
historically recogni zed synbol of law. Second, this
nonunent is one of the smallest of the 17 nonunents
on the Capitol grounds, and |i ke nost of the other
nmonunents, was a gift to the State of Texas and is
clearly recogni zed as such on the nonunent itself.

And third, this nonunent has stood for
nore than 40 years w thout controversy on a national
historic |andmark. In fact, even the --

JUSTI CE STEVENS: My | ask you this
guestion? Under your analysis of the reason this is
justifiable. Wuld it equally be permssible to have
a crucifix of the sane size in the sane |ocation on
t he Capitol grounds?

GEN. ABBOTT: Justice Stevens, | think
that woul d pose a nmuch greater problem

JUSTI CE STEVENS. That's not ny question.

Do you think it would be permssible -- it seens to
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nme your reasoning that you've given us woul d support
that result. And maybe that's the correct result.
" mwonderi ng what your viewis.

GEN. ABBOTT: | seriously question whether
or not a crucifix would be constitutionally
acceptable in that sanme |ocation, and for the very
sanme reasons which I'marticulating why the Ten
Commandnent s woul d be acceptable in this |ocation.

The crucifix is not like the Ten
Conmandnents in that it's not an historically
recogni zed synbol of law. It doesn't send a secul ar
nessage to all the people, regardl ess of whether they
are believers or not believers of the inportant role
t he Ten Commandnents have played in the devel oprent
of | aw.

JUSTICE SCALIA: It's not a secul ar
nessage. | nean, if you're watering it down to say
that the only reason it's okay is it sends nothing
but a secular nessage, | can't agree with you. |
think the nessage it sends is that lawis -- and our
i nstitutions cone from God.

And if you don't think it conveys that
nmessage, | just think you' re kidding yourself.

GEN. ABBOTT: Well, Justice Scalia, the

Ten Commandnents send both a religious nessage and a
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secul ar nessage. Wen people --

JUSTICE O CONNCR But the district court,
| think in this very case, found that comenorati ng
the Ten Commandnents' role in the devel opnent of
secul ar law was not one of the State's purposes in
accepting the nonunent.

Now, will you accept that finding as the
case cones to us? That hasn't been chall enged. W
don't have any cross appeal. | assune we accept that
finding of the district court.

GEN. ABBOTT: The Court obviously is
correct to accept that finding. As you know, from
the district court's finding, the secul ar purpose
that was accepted by the district court was to honor
the Paternal Order of Eagles. But also there was an
ongoi ng - -

JUSTICE O CONNOR  But you're arguing for
sonmething contrary to the district court's finding.

GEN. ABBOTT: [|'mactually, Justice
O Connor, arguing for purposes that are in addition
to that district court's finding because there was an
ongoi ng purpose to retain this now historical
nonunent that has stood for nore than 40 years
wi t hout controversy on a national and historic

| andnar k.
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JUSTI CE KENNEDY: So in another case, if a
governnent official feels that the Ten Conmandnents
have been very, very inportant in his or her life as
a spiritual or religious matter and wants ot her
peopl e to know how i nportant the Ten Commandnents
are, he cannot accept on behalf of the city the Ten
Commandnents. And so you can have no Ten
Commandnents in city Awth the Ten Commandnents in
city B. General, that doesn't nake a | ot of sense to
ne.

And again, you're just doing wth purpose
what you did in response to Justice Scalia's
guestion. You're asking us to ignore the religious
purpose that is the nost nmani fest val ue of these
synbol s.

GEN. ABBOTT: Well, with regard to both
pur pose and effect in this particular setting, |
don't think that religion was the driving force. |
know that all of the evidence shows that religion was
not a driving force in any respect.

JUSTICE O CONNOR | suppose that every
nonunent that's on the State Capitol grounds in Texas
I n a sense conveys a nessage of State endorsenent,
State endorsenent of the role of servicenen in

fighting earlier wars or in support of the Boy Scouts
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or whatever it mght be, doesn't it?

| mean, by placing themthere with the
| egi sl ative approval, is that not really sone kind of
a nmessage of endorsenent for each one?

GEN. ABBOTT: If | may clarify an
important fact and that is clearly the state of
Texas, by displaying 17 nonunents in a nuseumlike
setting on Capitol grounds, is trying to acknow edge
and commenorate certain events.

It's inportant for the Court to renenber,

t hough, that the State of Texas has specifically
endorsed ni ne of those nonunents by putting the State
seal or the Lone Star seal for the State of Texas on
t hose ni ne nonunents. This nmonunent does not have

t hat kind of endorsenent on there.

JUSTICE SQUTER Isn't it all the case, as
has been poi nted out, that no nonunent is going to be
on the grounds of the Texas State Capitol w thout the
approval of the legislature? You don't dispute that,
do you?

GEN. ABBOTT: Not at all. That is very
true.

JUSTI CE SQUTER  And you don't dispute
t hat anyone goi ng on those grounds woul d assune that

the State governnent approved it or it wouldn't be
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t her e?

GEN. ABBOTT: Justice Souter, of course
t he presunption would be that people on the Capitol
grounds woul d assune the State of Texas wanted those
nonunents on the Capitol grounds.

JUSTI CE KENNEDY: Well, I'mnot sure that
that endorsenent -- in England, there is a square
where they have King Charles on one hand -- on one
end and he's | ooking at Aiver Gomell, who beheaded
him on the other. | don't knowif you have to
endorse one or the other.

GEN. ABBOTT: Well, Justice Kennedy, |
bel i eve that there is a very neaningful difference
between this Court's standards of an endorsenent and
what a State or the nation may do with regard to
conmenor ati on.

As an easy exanple, on the National Mll,
there is, of course, the Lincoln Menorial and in the
Li ncoln Menorial, there is text fromthe King Janes
version of the Bible. The nation comrenorates and
acknowl edges Lincoln and what he has said. But by
that display, the United States is not trying to
endorse the King Janes version of the Bible or a
particular religious nessage in that. |nstead what

the state --
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JUSTI CE SQUTER. But you have to contend
with the fact that the district court found that this
sort of commenoration of the commandnents invol ved
was not the objective in placing the nonunent there,
so you're left basically wth a religious text.

And i f anybody has any doubt about that,
the religious text is surrounded by sone religious
synbols, the Chi Rho, the Star of David. So it seens
tonme that it's hard to find, if we accept the
district court findings, that there's anything here
but an expression of approval by the State of Texas
for a religious expression, and only for the
religi ous expression.

GEN. ABBOTT: Al other factors, though,
Justice Souter, as a person who stands in front of
t hat nonunent clearly recogni zes, centered in a
specialized scroll is an indication that this was a
nonunent that was dedi cated and presented to the
people and the youth of the State of Texas by the
Fraternal O der of Eagles. There is no stanp of
approval on this by the State of Texas on that
nonunent .

JUSTICE SQUTER But you're not trying to
withdraw the -- | took it to be the concession that

of course anyone woul d reasonably assune that the
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State of Texas approved this nessage, and thought it
was appropriate to devote state property to its
pronmul gati on.

GEN. ABBOTT: dearly the State of Texas
approved t he nonunent being on the grounds --

JUSTI CE SQUTER  But then the fact that
the Eagles al so approve it doesn't really get us very
far, does it?

GEN. ABBOTT: Well, where | believe it
gets you, as this Court has recogni zed, there is a
very neani ngful difference between acknow edgi ng
sonet hi ng and endorsi ng sonet hing. For exanple, the
creche in Lynch or the nenorah in Al egheny.

JUSTI CE SQUTER. Let ne ask you this. |If
t he Eagl es' presentation statenent weren't on there,
woul d that nmake a difference to Establishnment d ause
anal ysi s?

GEN. ABBOTT: | think the Eagl es'
di sclainmer on there hel ps our case but if it were not
on there, | think the nonunent could still stand just
as the creche did in Lynch or the nenorah in
Al l egheny. The city of Pawt ucket was not endorsing
the creche in the display, it was acknow edged as
part of the overall holiday cel ebration.

JUSTI CE SQUTER What is the -- that's one
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of the problens with the argunent, it seens to ne,
that by putting the Ten Conmandnents nonunent on
grounds that have lots of other nonunents, that the
religi ous nessage i s sonehow either diluted or
changed. Contrast the situation in Texas wth what
we' ve got here.

You' ve got Mbses up there with at | east
the last five commandnents showi ng. But Mises is in
t he conmpany of a group of individuals who are nothing
but | aw givers. You ve got Menes and Hammurabi and
John Marshall and the rest of them There is an
obvi ous t hene.

Anybody who | ooks at the identity -- or
knows the identity of these figures is saying they're
getting at law givers. But if you |look at the
grounds of the Texas State Capitol, you see wars,
pi oneer wonen, children and so on. There is no one
conmon thenme. The only thenme seens to be these are
obj ects or synbols that are worthy of sone kind of
respect.

And one of themis religious. Being m xed
into a group that has no conmon thene does not
elimnate the religious -- the obvious religious
nessage fromthis nonunent. |Isn't that correct?

GEN. ABBOTT: Well, just as this Court may
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display in the courtroomitself, Mdses with the Ten
Conmandnent s anongst | aw gi vers, doesn't nean that
that is the only way the Ten Commandnents --

JUSTI CE SQUTER  Maybe it doesn't, but I'm
trying to find a rationale for the argunent that's
bei ng made, and that | thought you were alluding to.

The argunent is that by mxing this in
with a grab bag of other synbols, you have sonehow
diluted or changed the focus froma religi ous nessage
to sonething else. And | can understand that in the
Moses case in the frieze because there is a clear
common t hene.

On the Texas grounds, at |east insofar as
| can tell, there is no conmmon thene. There are a
series of objects that say, these are worthy of
veneration. One of themis religious. There is
not hing that renoves the religi ous nessage fromits
prom nence in the display the way the religious
nessage i s renoved frompromnence in the Mses
display, isn't that correct?

GEN. ABBOTT: Your Honor, if | may explain
with two points. One, there is a common thenme on the
Texas Capitol grounds, just as there are on nost
Capitol grounds and on the National Mall. And the

conmon thenme is to recogni ze historical influences in
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our country and in our State.

JUSTI CE SQUTER. But what do you do with
the district court finding?

GEN. ABBOTT: Well, the district court
findi ng obviously chose to decide that the secul ar
pur pose for the display was to honor the Fraternal
Order of Eagles for their commtnent to conbatting
juvenil e delinquency.

But that is different -- the purpose why
the district court found why the display was
constitutional is different than the nessage that is
bei ng sent to the reasonabl e observer.

JUSTI CE SQUTER  You had a second poi nt
and I don't want to m ss your second point.

GEN. ABBOTT: The second point is that
there are other displays in this Court. As a person
wal ks into this courtroomor exits the courtroom
they don't see the Ten Commandnents in a display with
a bunch of law givers. Instead, they see the Ten
Commandnents al one with an eagl e above it.

JUSTI CE G NSBURG They see bl ank tabl ets.
They don't see any witing. This is the only one
that has script onit. It has nunbers and in fact
that's confusing because one of them the people
think is the Ten Commandnents is the Bill of R ghts.
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(Laughter.)

GEN. ABBOTT: Justice G nsburg, clearly
the Ten Commandnents that are reflected on the
doorway into and out of this courtroomdon't have
words on themlike the tablets do in the State of
Texas.

JUSTI CE SCALI A But we know what they
are, don't we?

GEN. ABBOTT: W do and that's the point.
Even nore inportantly, the reasonabl e observer knows
what - -

JUSTI CE STEVENS: But do we know whi ch
version of the Ten Commandnents it stands for? There
are three different versions at |east.

GEN. ABBOIT: | happen to agree with the
Petitioner. There is nore than three versions of the
Ten Commandnents. And the purpose, if you go back to
what the Eagles were trying to achieve here, was to
cone up with a version of the Ten Commandnents t hat
wasn't reflective of any particular religion.

JUSTI CE SCALIA: And it doesn't matter
what the version is, does it? If it just stands for
the fact that laws -- the foundation of our laws is
God. If that's all it stands for, who cares what the

text iIs.
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JUSTI CE STEVENS: Ceneral Abbott, would
t he Texas purpose be equally served if the nonunent
had on it the kind of disclainer that the city in
Wsconsin put on its nonunent?

GEN. ABBOIT: Justice Stevens, |
apol ogi ze, I"'mnot famliar with that disclainer.

JUSTICE STEVENS: It reads this way. Wat
they did is they sold the parcel of land that had the
Eagl es' donation on it back to the Eagl es and then
they put a fence around it and then they put this
sign up, "This property is not owned or naintai ned by
the Gty of Lacrosse, nor does the Gty endorse the
religious expression thereon." Maybe as long as it's
still on the property, it couldn't be the sane.

But suppose you had a conparabl e
disclainmer. Wuld that defeat any of the purposes on
which you relied to justify having the statue there?

GEN. ABBOIT: A disclainer |ike that would
surely ensure that this display is constitutional.
However, it's our contention --

JUSTI CE STEVENS: And would it underm ne
t he message that you legitimately seek to convey?

GEN. ABBOTT: | don't believe it woul d.

JUSTI CE SCALIA: Wy don't you do it and

we woul dn't have this case? | really woul d consider
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it something of a Pyrrhic victory if you win on the
ground that you're arguing. So that in all future
cases, we're going to have to exam ne displays of the
Ten Commandnents to see whether there was ever any
intent to say that our laws are ultimately dependent
upon God. Is that what you want us to do case by
case?

GEN. ABBOTT: Well, this Court obviously
has deci ded Establishnment O ause cases on a
case-by-case basis, but in this particular instance,
the Ten Conmandnents di splayed in a nmuseum|i ke
setting on the Capitol grounds arrayed anong 17 ot her
nonunents, the nessage that is received by the viewer
who i s trekking through the Capitol grounds | ooking
at nmonunents is clearly one not of the State of
Texas.

JUSTI CE BREYER |'ve got to get one
guestion before you | eave because you' re the one who
knows the record. And what |'ve had a hard tine
finding in the record is what | think there nmust be
sone material that the State or sonebody in a tourist
office or a guide or sonebody tells people what the
17 different nonunents are.

And all 1've found is the general brochure
whi ch doesn't tell themwhat they are. And | found
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sonething on the Internet. Well, which is in the
record. But aside fromthis page fromthe Internet
in the record and that, is there anything else in
this record that if sonebody wanders around, they're
on the State grounds, they say, what is this, what
are these things anyway? There nust be sonething to
tells them And where is it?

GEN. ABBOTT: The state provides a wal ki ng
t our gui de.

JUSTI CE BREYER  And the brochure doesn't
tell what they are. This thing, it says grounds?

GEN. ABBOTT: Your Honor, Justice Breyer,
if | could refer you to page 205 of the joint
appendi x, it provides a description of each of the
monunments on the walking tour. And if | could al so
refer the Court to page 117 of the joint appendix, it
shows the actual wal king tour where a person would go
al ong the process of seeing the nonunents.

But clearly as they wal k through the
Capi tol grounds, what any observer, not just the
reasonabl e observer, what any observer would notice
Is that before they could even get to this particul ar
nonunent, they will have passed in full view of
count | ess ot her nonunents and historical markers

clearly indicating to themthat they are not there
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for the purpose of seeing just the Ten Commandnents
but they are in a nuseum|i ke setting cast anong nany
di fferent kinds of nonunents.

And so they appreciate the setting before
they even arrive at the Ten Conmmandnents nonunent.

Al so when they arrive at the Ten
Commandnent s nonunent, they will notice it is one of
the smal |l est of the nonunents on the Texas Capit ol
grounds. It does have the disclainmer on it
indicating that it was donated by the Fraternal O der
of Eagles. It does not have the State seal on it
| i ke many of the other nonunents, so it's not --

JUSTICE GANSBURG Is it |ike how many
ot her nonunents? This is not peculiar to Texas. The
Order of the Eagles have gi ven how many nonunents
just like this one, identical to this one?

GEN. ABBOTT: Justice G nsburg, it is
actually not clear fromthe record. There have been
some accounts of hundreds, naybe even into the
t housands that the Fraternal Order of Eagl es have
given out. And | cannot tell you for a fact that
they are all identical.

JUSTI CE G NSBURG Wien you said that
every court that has considered this case has said

it's conpatible wth the Establishnent O ause, did
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you nmean just this Texas case or other cases
i nvol ving an Eagl es Ten Commandnent s?

GEN. ABBOTT:. Justice G nsburg, ny
reference was to the fact that every case that has
consi dered the specific -- every court that has
consi dered the specific facts of this case, neaning
t he Texas case --

JUSTICE GNSBURG So you didn't nean this
particul ar depiction of the Ten Conmandnent s?

GEN. ABBOTT: No, Your Honor. Wat |
meant is that both the district court and the Fifth
CGrcuit Court of Appeals specifically reviewed the
facts of this case and were all in conpl ete agreenent
that the facts of this case render this nonunent
constitutional under this Court's well settled
precedents in Lynch and Al | egheny.

One other thing I would like to draw t he
Court's attention to that will give you a very well
under st andi ng of what the nonunent |ooks like and its
setting is the videotape that is Exhibit 44, it's
obviously not part of the joint appendix, but it
denonstrates how this particular nonunent is set in a
nmuseum | i ke setting anongst many ot her nonunents and
gi ves you the perspective of what the typical viewer

woul d appreciate as they wal k around the Capitol
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grounds.

JUSTI CE G NSBURG Kind of an eclectic
museum (One nessage that you get is that the State
I's honoring the donor of the various --

JUSTI CE STEVENS: Ceneral Abbott, | want
to thank you for your argunent and al so for
denonstrating that it's not necessary to stand at the
| ectern in order to a fine job. Thank you.

GEN. ABBOTT: Thank you, Your Honor

JUSTI CE STEVENS: M. d enent.

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE UNI TED STATES

AS AM CUS CURI AE, SUPPORTI NG RESPONDENTS

MR CLEMENT: Justice Stevens, and may it
pl ease the Court: ‘

The Ten Commandnent s have undeni abl e
religious significance, but they al so have secul ar
significance as a code of |aw and as a
wel | -recogni zed historical synbol of the aw. Wen a
State decides to display a Ten Commandnents di spl ay
along with nore than a dozen other nonunents on its
Capitol grounds in order to honor the donor, it is
not endorsing the religious text of the Ten
Commandnent s.

And in the sanme way, when a state has that
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nonunent as part of such a collection, the

Est abl i shment d ause should not be interpreted to
force themto send a nessage of hostility to religion
by singling out that one nonunent for renoval solely
because of its religious content.

JUSTI CE STEVENS: Can | ask you to address
one thing that troubles ne about the case? As |
understand it, it's the Protestant version basically
of the Ten Commandnents we have before us, which has
significant differences fromthe Catholic version and
t he Jew sh version.

And | understand it was the result of
consultation and so forth. But | noticed in your
brief, you list the States in which the Ten
Commandnents di splays are listed, there is none for
Rhode Island, which | often think of as primarily a
Catholic state, and the only one from Massachusetts
is a frieze on the north wall of the public library
whi ch apparently didn't have the text of the
commandnents in it.

|s there any significance to the fact that
this kind of display nmay be nore popular in areas of
the country where the Protestant religion is dom nant
as opposed to other versions of Christian religions?

MR CLEMENT: Justice Stevens, | don't
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think so. | nmean, we didn't purport to do an
exhaustive survey, but | think there is a

wel | -represented group of displays throughout the
country including, | think, in States that probably
have rel atively high Catholic popul ati ons.

But | think we would steer this Court away
fromattributing too nuch significance to the fact
that if a State is going to display the Ten
Conmmandnents at all, it will necessarily have to
display a version that reflects one or another sect's
pr ef er ences.

In the Marsh case, for exanple, this Court
uphel d | egislative prayer. |t understood that they
woul d necessarily have to choose a chapl ain and t hat
chapl ai n woul d necessarily be of one denom nation or
another. And this Court didn't doomthe whol e
practice of |legislative prayer because of the
necessity of picking a chaplain of one denom nati on
or anot her.

In fact, in the Marsh case itself, this
court uphel d Nebraska's practice, even though they
had chosen the sanme Presbyterian mnister for 16
straight years. And so | don't think this Court in
ot her Establishnment  ause contexts has steered away

fromputting the States and nunicipalities in a
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cat ch- 22.

And given that this Court has suggested
even in Stone agai nst G ahamthat the Ten
Commandnent s can be di spl ayed, can be used in certain
settings, it can't be that once the State in practice
pi cks a particular version, it's all of a sudden
guilty of a sectarian preference.

JUSTI CE STEVENS: O course, the other
thing that's notable about your listing is nost of
t he exanpl es are exanpl es of displays of the event
itself rather than the text. And there is an
argunent nmade | think by Professor Laycock that when
you display the entire text, it's kind of a different
sort of synbol than when you just have a synbolic
present ati on.

MR CLEMENT: Well, Justice Stevens, |
think that quite a few -- both types of displays and
| think the very fact the Fraternal O der of Eagles
put a |l ot of displays out suggests that a bunch of
them are textual displays.

|* mnot sure, though, that a display that
actual |y has Mdses receiving the Ten Commandnent s
fromGod is any less religious. | would suggest
that's actually nore religious than one that just

di spl ays the nonunent standi ng al one.
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| f the nonunments are standing al one, you
can | think appreciate the fact that naybe they're
bei ng di splayed for their secul ar significance as
well as their religious significance. Wen Mses is
there, it's hard to avoid the inplication that they
are the reveal ed | aw of God, as opposed to al so a
secul ar code.

So in that sense, I'mnot sure that the
variations in the display --

JUSTI CE STEVENS: A synbolic display is
| ess obj ectionabl e when quoting the text as this
nmonunent does?

MR CLEMENT: Well, Justice Stevens, |
woul d say -- ny point is not that there are not other
ways to display it. Certainly | think, as we point
out in our brief, blank tablets or tablets with Roman
nuneral s are | ess objectionable -- certainly, | think
t hey' re beyond objection -- than a textual display.

M/ point was that |'mnot quite sure how
one woul d bal ance sort of four commandnents and Modses
versus all Ten Commandnents in text. | think it's a
cl ose call.

JUSTI CE STEVENS: Well, except the four
commandnent s and Mbses woul d avoid the differences

between the three different versions of the Ten
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Commandnent s, whereas when you quote one, you nust
sel ect one over the other two.

MR CLEMENT: Well, | guess |I'mnot sure
that's true. | nean, sone of the displays that are
out there in courthouses have Mses receiving the
conmandnent s and have text. And | guess, ny point,

t hough, woul d be, again --

JUSTI CE STEVENS. Mbost of themdon't.

MR CLEMENT: To be sure, to be sure. But
| woul d hope the constitutional |ine wouldn't be that
you can't have text. | nean, the Ten Commandnents
have a role in our society and had an influence on
t he devel opnment of the |aw as text.

| mean, they weren't influential with ten
Roman nunbers. They were influential as text.

JUSTI CE G NSBURG  CGeneral denent, there
Is a question | have about the governnment's position.
And does place matter at all? | mean, here we're
tal ki ng about the grounds surrounding a State
Capitol. What about every school room if that's the
choi ce of the school board? 1Is it the same or do you
nmake -- or every courtroomup to the court to decide
for itself?

MR CLEMENT: Justice G nsburg, |

certainly think location and context matters. |
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think in al nost every Establishnment O ause context,
the setting and context matters a great deal. The
school case, for exanple, as you suggest, | nean,
unless this Court is going to revisit Stone agai nst
Gaham it's certainly true that the school context
at |l east raises much nore difficult questions.

In terns of where it can be displayed in
the courthouse, | think there are certainly
perm ssi bl e displays in the courthouse, but it may be
sonmething all together different to have a display in
a way that it actually looks like a religious
sanctuary within the walls of the courthouse.

JUSTICE G NSBURG It looks just like this
nonunent. Let's take this nonunent and put it in the
rotunda of the court because the judges of that court
choose to have it there. |Is that all right?

MR CLEMENT: Justice G nsburg, | think
putting it in the rotunda of the court as a
st and- al one nonunent, giving it sort of pride of
place, if you will, raises a nuch nore difficult
guestion, to be sure, and may well cross the
constitutional Iine.

As | was alluding to, the one case |I'm
famliar wth, which is the case of the A abama

Suprene Court, there it was displayed in a way that

Page 51

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o b~ W N B

N D N NDDNDDN PR PR, R
ga A W N P O © 0 N O o1 A W N~ O

the district court literally found it was |like a

religious sanctuary within the walls of the court.
JUSTI CE KENNEDY: And do you think that it

shoul d cross the constitutional |ine under the

i nterpretational theory of the First Anendnent you

wi sh us to adopt?

MR CLEMENT: | think the display that |
have in mnd in the Al abama Suprene Court probably
does cross the constitutional |ine even under our
view. | think that a display of the Ten Conmandnents

I n sone appropriate way in the courthouse certainly
woul dn't cross the line that this Court -- that we
woul d have this Court draw.

| nmean, we think, for exanple, it cannot
be that the very fact that noving it closer to the
courthouse itself is a constitutional problem because
as you yoursel f have pointed out, Justice Kennedy,
the | egislative prayers that were approved in Marsh
v. Chanbers were at the absolute epicenter of the
governnent. And still those were a permssible
acknowl edgnent of religion.

So | think while context matters, | don't
think solely the fact that it's noved closer to the
seat of governnent does have a dispositive inpact.

And again, | would say in response to
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Justice Stevens' question, | do think it is inportant
to renenber that there is going to have to be a
choi ce anong the various docunents if they are going
to be displayed at all. And | don't think that the
Constitution puts the nunicipalities and the States
in the bind of being able to display the Ten
Commandnents in theory, but in fact, not being able
to pick any one version --

JUSTI CE STEVENS: What woul d your comment
be on requiring a disclainer of sone kind?

MR CLEMENT: Well, Justice Stevens, two
points to nmake about that. One is certainly a
di scl ai mer would nmake this an easier case. And |
woul d point out that there is a disclaimer of sorts
on the nonunent already because it clearly states
that it was a gift fromthe Fraternal Oder of
Eagl es.

JUSTI CE STEVENS: It is kind of anbi guous.

MR CLEMENT: It is, Justice Stevens, and
I"mtroubled frankly by the suggestion that they
woul d have to go as far as you suggested they would
go under the Cty of Lacrosse case. The idea that in
order to have the Ten Commandnents nonunent on the
Capitol grounds, the State of Texas has to cordon

t hat nonunment off, unlike any other of the 17
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nonunent s, suggests a hostility to religion.

| think the idea that there has to be a
fence away fromthe Ten Comandnents to make cl ear
that the State has nothing to do with the Ten
Conmmandnents i s bending over too far in the other
direction. The State can have, as this Court has
acknow edged many tines, permssible acknow edgnents
of religion. And | don't think in this case that the
State of Texas has gone too far.

One other point | think that is inportant
to put on the table, and it is consistent with the
anal ysis of both the district court and the Fifth
CGrcuit, is that whatever the original purpose is for
Texas accepting the nmonunent and displaying it in the
first instance, they now have an additional secul ar
pur pose in retaining the nonunent.

And | would point this Court to Judge
Becker's analysis in the Chester County case for the
Third Grcuit. |In that case, he had a display that
was admttedly smaller, but it was actually a much
nore overtly sectarian version of the Ten
Conmandnents. It had the Ten Commandnents plus the
summary of the Ten Commandnents fromthe New
Test anent .

And nonet hel ess, Judge Becker said that in
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t hat case, the nonunent had been there since 1920 and
Chester County had a legitinmate secul ar purpose in
mai nt ai ni ng that docunent and mai ntaini ng the pl aque
on the courthouse.

And | think he correctly understood that
in these cases of displays that have stood for 40
years or longer, that the State is in sonething of a
dil emma. Thank you, Your Honor.

JUSTI CE STEVENS. M. Cherem nsky, you
have four mnutes left.

REBUTTAL ARGUMENT OF ERW N CHEREM NSKY
ON BEHALF OF PETI Tl ONER

MR CHEMERI NSKY: Thank you. This case
cones down to two questions. First, is the Ten
Commandnents a highly religi ous nessage. And second,
can the governnent place a single religious nessage
on government property at the seat of its governnent.

As to the first question, Stone v. G aham
resol ves this because this Court said that the Ten
Commandnents is an inherently religi ous nessage no
matter what disclainmer acconpanies it.

The Ten Commandnents is not on the Texas
State Capitol grounds sinply to recognize the role of
religion in governnent. It is not sinply an

acknow edgnment. It is sacred text taken directly
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fromthe Bible. 1t's not there about the history of
religion in Texas. There is nothing to tell the
reasonabl e observer that it is there for historical
pur poses.

What about all the other religions that
have played a role in Texas history? The M)jave
religion, even Madel eine Murray O Hare. |s Texas
sayi ng they woul d accept statues for all of these
i ndividual s there as part of the history of Texas?

The second question is, can the government
place a single religious nessage by itself on
governnent property, especially at the seat of
governnent. The County of Allegheny case resol ves
that. This is nmuch like the nativity scene at the
seat of the county governnent.

What's i nportant and hasn't gotten enough
enphasis this norning, this is the sole religious
nessage anywhere on the Texas State Capitol grounds.
This isn't a nuseum Every itemthat's there is
t here because the Texas |l egislature chose to put it
there. Most of them honor veterans of particul ar
wars. Texas put this there precisely to express the
religious nessage.

Your Honors, what's left of the

Establ i shnment d ause if any item can be displ ayed
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with the nost profound religious contents? Do we
then say the observer can just avert his or her eyes?
The observer could have averted his or her eyes in
the County of Allegheny case. But this Court was
clear in saying that a single religious nessage, a
single religious synbol on governnent property is
I nherently an establishnent of religion.

For this reason, the Texas nonunent
viol ates the Establishnment d ause. Thank you.

JUSTI CE STEVENS: Thank you,
M. Cherem nsky. The case is submtted.

(Wher eupon, at 11:07 a.m, the

above-entitl ed case was submtted.)
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